When a testator marries after the execution of his will and then dies without amending his will to include a gift for his new spouse, two different inferences are possible. He may simply have forgotten to change his will, or he may have intended to omit his surviving spouse.' Although it is a truism of probate law that courts cannot make wills for people, 2 courts faced with the omitted-spouse problem have found it necessary to circumvent this interdiction: in order to prevent the unintentional disinheritance of the surviving spouse, courts have developed the doctrine of implied revocation by change in domestic circumstances. This doctrine allows a court to revoke an antenuptial will, either entirely or in part, in order to give a share of the estate to the surviving spouse.' Section 2-301 of the Uniform Probate Code (U.P.C. or the Code) codifies a version of this rule. 4 Under section 2-301, a surviving spouse who married the testator after his will was executed and is not "provided for" in his will is entitled to receive an intestate share of the estate, 5 unless the testator either expressly disinherSee M.
ited the spouse in the will or made an extratestamentary provision for the spouse that he intended to be in lieu of a provision by will.
This comment discusses the circumstances in which a surviving spouse who is a beneficiary of an antenuptial will (the "mentioned" spouse) has been "provided for" within the meaning of section 2-301. In the more common case, where an antenuptial will makes no mention of the surviving spouse, section 2-301 presumes that the surviving spouse has been omitted because the testator forgot to revise his will before his death.' Where the antenuptial will does contain a devise 7 to the surviving spouse, however, it is more troublesome to presume that the testator unintentionally failed to increase the devise in light of the change in his personal life.
Two state supreme courts have considered the problem of applying section 2-301 (or an omitted-spouse statute modeled on that provision) when the petitioning spouse is a beneficiary of the antenuptial will. In Estate of Ganier v. Estate of Ganier,8 the Florida Supreme Court held that a surviving spouse has not been "provided for" within the meaning of the omitted-spouse statute, even though the antenuptial will contains a provision for him, unless the testator executed the antenuptial devise in contemplation of mar-riage to that person. 9 The Utah Supreme Court, in Estate of Christensen v. Christensen, 0 refused to read a contemplation-of-marriage requirement into section 2-301 and instead concluded that the petitioning spouse mentioned in an antenuptial will has the burden of showing that the devise "could not reasonably represent th [e] testator's effort 'to provide by will for his surviving spouse.' "I' Part I of this comment first examines the common law and statutory treatment of the problem of the surviving spouse who was "mentioned" in an antenuptial will and then examines current interpretations of section 2-301. Part II analyzes section 2-301 and other provisions of the Code in order to determine the appropriate treatment of "mentioned" spouses under section 2-301. The comment argues that because section 2-301 is a gap-filling rule designed to effectuate the testator's probable intent, courts should focus on whether the testator in fact considered the relationship between his marriage and his old will and intended his surviving spouse to receive only what was devised in the antenuptial will. Part III proposes procedural standards to be used in implementing this "testator's intent" approach. Through proper allocation of the burden of proof, probate courts will be able to handle most "mention cases" quickly and efficiently. For the small class of cases in which the application of this approach would require courts to consider evidence extrinsic to the will, the comment recommends the admission of such evidence (under a clear-and-convincing-evidence standard) when it is relevant to the inquiry into the testator's intent.
I. BACKGROUND

A. Common Law and Statutory Treatment of Omitted Spouses
At common law, a woman's marriage revoked her antenuptial will under the general rule that married women lacked testamentary capacity. 2 A man's antenuptial will, however, was revoked only by the birth of legitimate issue; the wife was not an heir of her husband (and therefore could not benefit from revocation) and 9 Id. at 260.
655 P.2d 646 (Utah 1982).
1 Id. at 649-50 (quoting UTAH CODE ANN. § 75-2-301 (1978), which is essentially identical to U.P.C. § 2-301).
1" See T. ATKINSON, supra note 3, § 85, at 426; M. RHEINSTEIN & M. GLENDON, supra note 1, at 268-69.
had her right to dower regardless of what the will provided.1 3 In the eighteenth and early nineteenth centuries, there was considerable controversy over the theoretical justification for the doctrine of implied revocation by change in domestic circumstances. 14 The ecclesiastical courts i5 and some common law judges 6 held that this doctrine created a rebuttable presumption of revocation; the presumption was raised on the theory that the testator would have wanted his will to be revoked where there had been a change in his domestic circumstances. These courts would admit extrinsic evidence to rebut the presumption of revocation. 7 Most common law courts, however, concluded that the implied-revocation doctrine was an irrebuttable rule of law, which operated regardless of the testator's intent, because of a "tacit condition annexed to the will itself at the time of making it, that the [testator] does not then intend that it should take effect if there should be a total change in the situation of his family."'" By the mid-nineteenth century, the English courts were in agreement on the latter approach and held that the will was revoked regardless of the testator's intent. 19 Modern omitted-spouse statutes have modified the common law doctrine in several respects. The "Un-omitted" Spouse change is that the irrebuttable presumption of revocation, triggered by the testator's marriage after the execution of his will, has been replaced by a revocation that operates in more limited circumstances. 21 The elimination of the irrebuttable presumption forced courts to reexamine the theoretical basis for the presumption of revocation so that they could ascertain the circumstances in which the presumption could be rebutted.
In addressing the special problem of surviving spouses who had received devises in antenuptial wills, most courts have concluded that the proper inquiry under pre-Code omitted-spouse statutes is whether the antenuptial will was executed in contemplation of marriage. 2 Two different rationales have been offered for this test. California courts have reasoned that by ensuring that the testator, in executing his will, considered the surviving spouse as a spouse, the contemplation-of-marriage requirement advances what they have considered to be the primary purpose of omittedspouse statutes: the protection of the surviving spouse .
2
An alterwill). Some jurisdictions have also concluded that the antenuptial will is not revoked entirely, but only as it affects the share of the estate going to the surviving spouse. See, e.g., CAL. PROB. CODE § 6560 (West Supp. 1985) ; cf. U.P.C. § 2-301(a) (where the testator fails to provide for a surviving spouse who married the testator after the execution of the latter's will, "the omitted spouse shall receive the same share of the estate he would have received if the decedent left no will").
21 See, e.g., FLA. STAT. ANN. § 732.301 (West Supp. 1984) (no revocation if provision has been made for, or waived by, the spouse by prenuptial or postnuptial agreement, or if the spouse is provided for in the will, or if the will shows an intent not to provide for the spouse); cf. U.P.C. § 2-301(a) (no award of the intestate share if the will shows an intent not to provide for the spouse, or if the spouse is provided for by extratestamentary transfer intended to replace a devise).
22 See, e.g 324, 327, 193 Cal. Rptr. 355, 356 (1983) (the omittedspouse statute "reflects a strong public policy against disinheritance of a surviving spouse, who is not provided for in the premarital will of the testator.") (citation omitted). Some courts and commentators, however, have argued that the purpose of omitted-spouse statutes is not to protect the surviving spouse contrary to the testator's intent, but rather to revoke the will if the testator unintentionally failed to provide for the surviving spouse. 
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The University of Chicago Law Review native rationale, adopted by New York courts, relies on an imputed-intent theory similar to the one proposed by the old ecclesiastical courts: 2 4 if there has been a major change in the testator's domestic circumstances, he would have intended for his will to be revoked unless he had executed his will in contemplation of marriage."
Some courts have rejected the contemplation-of-marriage requirement altogether and have instead adopted a narrow construction of omitted-spouse statutes. 2 6 Under this approach, a surviving spouse is considered to have been "provided for" within the meaning of the omitted-spouse statute whenever the antenuptial will contains a devise to him. 2 7 Although these courts have not articulated a clear rationale for this test, it is apparently based on the view that because omitted-spouse statutes restrict testamentary freedom, they should be narrowly construed. 2 
B. Current Interpretations of Section 2-301
Section 2-301 differs from the common law and some other omitted-spouse statutes in several respects. The most important among these is that section 2-301 creates a rule according to which the surviving spouse receives the intestate share only if he marries the testator after the execution of a will that does not "provide 24 See supra note 15 and accompanying text. 25 See, e.g., In re Simon, 232 A.D. 214, 215, 249 N.Y.S. 683, 685-86, aff'd mem. sub nom. In re Reiss, 257 N.Y. 539, 178 N.E. 785 (1931) ; In re Estate of Mosher, 143 Misc. 149, 152, 256 N.Y.S. 235, 239 (Sur. Ct. 1932 App. 330, 335, 278 P. 473, 476 (1929 ), overruled, Estate of Poisl, 44 Cal. 2d 147, 150, 280 P.2d 789, 792 (1955 ; In re Estate of Steele, 45 Wash. 2d 58, 61, 273 P.2d 235, 236 (1954) .
27 See In re Estate of Appenfelder, 99 Cal. App. 330, 333, 278 P. 473, 474-76 (1929 ), overruled, Estate of Poisl, 44 Cal. 2d 147, 150, 280 P.2d 789, 792 (1955 ; In re Estate of Steele, 45 Wash. 2d 58, 61, 273 P.2d 235, 236 (1954 Because the statute neither contains a contemplation-of-marriage standard nor explains how a party might demonstrate that the antenuptial devise was executed in contemplation of marriage, the court rejected Mr. Ganier's argument that a contemplation-of-marriage test should be read into the statute. 3 5 The court instead interpreted the statute literally and held that any devise in the antenuptial will is sufficient to foreclose 2, U.P.C. § 2-301(a). Another respect in which section 2-301(a) differs is that, unlike the common law and most omitted-spouse statutes, see R. WELLMAN, L. WAGGONER & 0. BROW-DER, supra note 14, at 261-62, it does not revoke the entire will, but merely provides that the surviving spouse is entitled to the intestate share, U.P.C. § 2-301(a).
30 418 So. 2d 256 (Fla. 1982 When a person marries after making a will and the spouse survives the testator, the surviving spouse shall receive a share in the estate of the testator equal in value to that which the surviving spouse would have received if the testator had died intestate, unless:
(1) Provision has been made for, or waived by, the spouse by prenuptial or postnuptial agreement; (2) The spouse is provided for in the will; or (3) The will discloses an intention not to make provision for the spouse. Section 732.301, though not identical to U.P.C. § 2-301 (quoted supra note 4), is modeled on that provision. See 8 U.LA 1 (1983). The only difference in wording that may affect the outcome of a case relates to extratestamentary provision. Compare FLA. STAT. ANN. § 732.301(1) (West Supp. 1984 ) (quoted supra) with U.P.C. § 2-301(a) (no omission if "the testator provided for the spouse by transfer outside the will and the intent that the transfer be in lieu of a testamentary provision is shown"). 
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an award of the intestate share. 6 The dissent argued that the majority's standard allowed a surviving spouse to be effectively disinherited by a minimal devise made in a will executed long before marriage. 7 The court responded, however, that the statutory elective-share provision, 8 which allows any surviving spouse to reject the testamentary devise and take a thirty-percent share of the net estate, 39 is the appropriate remedy for cases of "effective" disinheritance. 4 0
The Florida Supreme Court rejected the appellate court's narrow interpretation of the omitted-spouse statute and concluded that the dispositive inquiry is whether the testator contemplated marriage to the devisee at the time the will was executed. 4 1 The court offered two arguments to support its interpretation of the statute. First, after reviewing the statute's history, the court found that the state legislature, in modifying the common law rule, had not intended to "eliminat[e] the 'in contemplation of marriage' requirement in circumstances where the will provides for the surviving spouse, but was not made with the understanding that it was for the individual as a surviving spouse. '42 The court asserted that the contemplation-of-marriage requirement is in fact codified in the three statutory exceptions to the omitted-spouse statute: (1) 36 Id. at 420-21. A few courts have adopted a similar interpretation of other omittedspouse statutes. See supra notes 26-28 and accompanying text.
3' While it is true as the majority suggests, that [the omitted-spouse statute] prevents a surviving spouse to whom a small bequest is given in the will from being "disinherited" because he or she may choose to take an elective share, this is small consolation to the spouse who would otherwise take the entire estate as would be the case where the decedent had no lineal descendants. (West 1976) . 39 The elective share shall consist of an amount equal to 30 percent of the fair market value, on the date of death, of all assets referred to in [ §] 732.206, computed after deducting from the total value of the assets: (1) All valid claims against the estate paid or payable from the estate; and (2) All mortgages, liens, or security interests on the assets. he elective share shall be computed by taking into account all property of the decedent wherever located that is subject to administration except real property not located in Florida." The U.P.C.'s electiVe-share provision, section 2-201, gives the surviving spouse one-third of the probate estate, augmented by certain lifetime transfers of property by the decedent. See supra note 5. [52:481
The "Un-omitted" Spouse where a marriage contract provides for the surviving spouse; (2) where the antenuptial will provides for the spouse; or (3) where the will expressly indicates that the testator did not intend to provide for the spouse. 43 Second, the court reasoned that the contemplation-of-marriage requirement is consistent with what it considered the primary purpose of the statute: to protect the surviving spouse by "assur[ing] that the decedent spouse considered the surviving spouse as a spouse when making his or her will.""' In applying the contemplation-of-marriage requirement, the court required the surviving spouse to bear the burden of showing that the provision was not made in contemplation of marriage, reasoning that any devise to the surviving spouse in the antenuptial will is prima facie a provision within the literal meaning of the statute. 45 The court also allowed the admission of extrinsic evidence to establish that the testator had not made the devise in contemplation of marriage to the devisee, though such evidence was limited to circumstances existing at the time of the execution of the will. 46 In Ganier, Mr. Ganier met his burden of proof when he offered uncontradicted testimony that he and Mrs. Kennedy had not discussed marriage until long after she had executed her will. 47 2. The Equivocal-Intent Approach. In Estate of Christensen v. Christensen, 4 8 the Utah Supreme Court asserted that the primary purpose of section 2-301 is to effectuate the testator's intent, not to protect the surviving spouse. 49 Under this interpretation, determining whether the devise in the antenuptial will was executed in contemplation of marriage is simply a first, although potentially dispositive, step in discerning the testator's intent. 5 0 In Christensen, the testator, Clyde Christensen, and the peti- Id. The general rulein cases where the surviving spouse is a beneficiary in the antenuptial will is that only extrinsic evidence of the facts and circumstances at the time the will was executed is admissible. See infra note 108 and accompanying text. This comment, however, proposes that evidence of extrinsic facts and circumstances subsequent to the execution of the will and of the testator's direct declarations of intent should be admitted, under a clear-and-convincing-evidence standard, when this evidence is relevant to the inquiry into the testator's intent. See infra notes 109-17 and accompanying text. Although it recognized that the common law and prior statutes had adopted a contemplation-of-marriage requirement, the Utah Supreme Court refused to read this requirement into section 2-301 because "[i]n a statute so carefully drafted [as section 2-301], th[e] omission [of a contemplation-of-marriage requirement] must have been deliberate. '52 With contemplation of marriage eliminated as the dispositive inquiry, the court concluded that the petitioning spouse would have to "establish that the testamentary gift specified before the marriage could not reasonably represent th[e] testator's effort 'to provide by will for his surviving spouse.' "53 This interpretation of section 2-301 rests on the assumption that section 2-301 is designed to implement the testator's intent. To support this assumption, the court first noted that the commentary to section 2-301 indicates that the section "'reflects the view that the intestate share of the spouse is what the decedent would [have] want[ed] the spouse to have if he had thought about the relationship of his old will to the new situation.' -54 In addition, the court -asserted that the choice of an intestate share for the omitted spouse indicates that the primary purpose of section 2-301 is to effectuate the testator's intent because "it fairly approximates what the testator would have bequeathed if he had executed a will after the marriage. In determining whether the devise could "reasonably re-51 Id. at 648-49. 52 Id. at 649. This argument assumes that the drafters of section 2-301 had in fact considered the problem of mentioned spouses in writing that provision. For a criticism of this assumption, see infra note 66 and accompanying text. 53 655 P.2d at 650 (quoting UTAH CODE ANN. § 75-2-301 (1978) ). Section 75-2-301 is essentially identical to U.P.C. § 2-301. 655 P.2d at 648 (quoting U.P.C. § 2-301 comment). B 655 P.2d at 650.
[52:481
The "Un-omitted" Spouse present th[e] testator's effort 'to provide by will for his surviving spouse,'" however, the court declined to adopt an approach that focused solely upon the testator's intent. Although recognizing that a testator could not have intended his surviving spouse to receive the intestate share when a smaller devise was made in contemplation of marriage, the court concluded that an inquiry into the testator's intent could not be dispositive in cases where the evidence does not indicate whether the devise was executed in contemplation of marriage: "[the testator] may simply have neglected to amend his will after marriage, or he may have reexamined the will and decided that his previous testamentary gift would adequately provide for his new spouse. ' 56 The court did not conclude, however, that this ambiguity could be resolved by combining the admission of extrinsic evidence relating directly to the testator's intent after the execution of the will with a corresponding allocation of the burden of proof. Rather, the court would determine whether the will had "provided for" the surviving spouse by examining such objective, equitable factors as the amount of the devise (by itself and in comparison with other devises under the will), the timing and duration of the marriage, and the spouse's need. 57 Id. The court listed a total of eight nonexclusive factors that should be considered: (1) the alternative takers under the will, (2) the dollar value of the testamentary gift to the surviving spouse, (3) the fraction of the estate represented by that gift, (4) whether comparable gifts were made to other persons, (5) the length of time between execution of the testamentary instrument and the marriage, (6) the duration of the marriage, (7) any inter vivos gifts the testator has made to the surviving spouse, and (8) the separate property and needs of the surviving spouse.
Id.
58Many of the factors listed by the Christensen court may be useful in determining the testator's intent at the time of, and subsequent to, the execution of the will. For example, a substantial testamentary devise to the surviving spouse, a short period of time between the execution of the will and the marriage, or substantial inter vivos gifts to the surviving spouse might indicate that the testator had considered his marriage at the time the will was executed or had reexamined his will after his marriage and intended it to remain intact. The eighth factor-"the separate property and needs of the surviving spouse"-and the court's statement that the evidence must show that the testamentary gift "could not reasonably represent th[e] testator's effort 'to provide by will for'" the spouse suggest, however, that these factors should be considered in determining whether the surviving spouse deserved the intestate share, not in discerning the testator's intent either when the will was executed or after the marriage.
Utah appears to be the only American jurisdiction that has adopted this method of
II. ANALYSIS OF MENTIONED SPOUSES UNDER SECTION 2-301
The courts have developed two different approaches to the problem of "mentioned spouses" under section 2-301. The Florida Supreme Court, in Ganier, read a contemplation-of-marriage requirement into its omitted-spouse statute, thus forbidding inquiry into the testator's post-execution intent. 59 The Utah Supreme Court, in Christensen, adopted an approach that purports to focus on the testator's intent, but which also includes consideration of whether the surviving spouse deserved the intestate share in cases where the devise was not executed in contemplation of marriage. 6 0 Further analysis of section 2-301 and other provisions of the Code will show that neither court's approach carries the inquiry into the testator's intent far enough.
At first glance, section 2-301 appears to offer no help to surviving spouses who are beneficiaries of antenuptial wills. The section states that a surviving spouse is only entitled to the intestate share if the testator "fails to provide by will for his surviving spouse who married the testator after the execution of the will." 61 One could read this language to mean that any devise to the surviving spouse in the antenuptial will "provides for" him, thus barring an award of the intestate share under section 2-301.62
This interpretation of section 2-301 would be odd, however, determining whether a surviving spouse has been omitted, but the inquiry is similar to elements of the testator's-family-maintenance system in England. Under the Inheritance (Provision for Family and Dependants) Act, 1975, ch. 63, English courts have the authority to make "reasonable financial provision" for certain dependents, including the surviving spouse, where "the disposition of the deceased's estate effected by his will or the law relating to intestacy, or the combination of his will and that law, is not such as to make reasonable financial provision for the applicant." Id. § 1. In determining whether the testator has made a "reasonable provision" for the surviving spouse, an English court considers such statutorily prescribed factors as the nature of the decedent's estate, the surviving spouse's personal wealth, and the conduct of the surviving spouse toward the testator. (52:481
The "Un-omitted" Spouse because it neglects any consideration of the testator's intent in making the devise, contrary to the stated underlying purposes of the Code.1 3 Section 1-102 indicates that the Code should be interpreted so as "to discover and make effective the intent of a decedent in distribution of his property"; 64 and section 2-603, a general rule of construction covering intestate succession and wills, also notes that "[t]he intention of a testator as expressed in his will controls the legal effect of his dispositions." 6 5 In light of this purpose, a literal interpretation of section 2-301 would only make sense if the drafters had consciously decided that any gift, however trivial, would suffice to bar the spouse's petition. Had the drafters of section 2-301 intended this result, however, they would have used a less ambiguous term than "provided for. '66 It is more likely that the drafters designed section 2-301 to address the common problem of an "unthinking" testator: a testator who executes a will that does not mention his surviving spouse, then marries and forgets to change his will before his death. Section 2-301 is designed to effect what the testator probably would have done had he considered the problem created by his marriage after the execution of his will. The commentary to section 2-301 emphasizes this purpose: the surviving spouse is entitled to the intestate share because this is "what the decedent would want the spouse to have if he had thought about the relationship of his old '3 Because the Code is "a general act intended as a unified coverage of its subject matter," U.P.C. § 1-105, and should "be liberally construed and applied to promote its underlying purposes and policies," id. § 1-102(a), specific sections should be analyzed within the context of the Code as a whole.
61 Id. § 1-102(b)(2). Section 1-102(b) also identifies four other basic purposes of the Code: (1) "to simplify and clarify the law concerning the affairs of decedents, missing persons, protected persons, minors and incapacitated persons"; (2) "to promote a speedy and efficient system for liquidating the estate of the decedent and making distribution to his successors"; (3) "to facilitate use and enforcement of certain trusts"; and (4) "to make uniform the law among the various jurisdictions." Id.  § 1-102(b)(1), (3)-(5) .
6-Id. § 2-603. " It should not be shocking that the drafters of section 2-301 failed to consider "mention cases." It is unrealistic to attribute omniscience to the drafters of statutes: statutes are intended to deal with general problems and cannot be expected to anticipate and resolve every possible problem that could arise in their application. See, e.g., United States v. Little Lake Misere Land Co., 412 U.S. 580, 593 (1973) ("inevitable incompleteness presented by all legislation"); Posner, Statutory Interpretation-in the Classroom and in the Courtroom, 50 U. CM. L. REv. 800, 811-12 (1983) (imputing omniscience to legislatures is an "unrealistic assumption" because "a statute necessarily is drafted in advance of, and with imperfect appreciation for the problems that will be encountered in, its application"); Note, Intent, Clear Statements, and 
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The University of Chicago Law Review will to the new situation. '67 Section 2-301 implements the testator's probable intent by presuming that the testator would have wanted the surviving spouse to receive the intestate share if the marriage occurred after the execution of a will that "fail[ed] to provide for" the spouse. 65 The section provides, however, that this presumption yields to the testator's actual contrary intent when the testator either (1) indicates in his will that his omission of his surviving spouse was intentional or (2) makes inter vivos transfers to his surviving spouse that were intended to be in lieu of a provision in the will. 69 Read as a whole, the section's presumption is that a testator who makes a will, later marries, and then dies without having either expressly disinherited his spouse or made an extratestamentary provision both did not think "about the relationship of his old will to the new situation" and would have wanted his spouse to have the intestate share if he had thought about his will in light of the new situation.
87 U.P.C. § 2-301 comment. 63 Id. § 2-301(a).
69 Id. As it is written, section 2-301 does unnecessarily defeat the testator's intent in one class of cases: where extrinsic evidence could show that the testator intended not to make any provision for his surviving spouse, but he failed to indicate that fact in the antenuptial will and did not make any inter vivos gifts in lieu of a testamentary provision. See Gaubatz, Notes Toward a Truly Modern Wills Act, 31 U. MIAMI L. REv. 497, 552 (1977) (noting this exception). Section 2-301 operates when a testator "fails to provide for" his surviving spouse in his antenuptial will. When there is no mention of the surviving spouse in the antenuptial will, the use of the term "fails to provide for" is not ambiguous: it allows no other interpretation than that the spouse has been omitted.
Although the language of section 2-301 defeats the intent of "purposeful" omitting testators, it is not clear that this reflects the drafters' deliberate choice of the appropriate treatment for this class: the commentary indicates that the drafters had in mind unthinking, not purposeful, omitting testators, see supra notes 66-68 and accompanying text. The drafters may have considered purposeful omissions a de minimis category, not worth addressing specifically, or they may not have addressed this problem at all when drafting the provision. It is useless to speculate at any length about the drafters' views because although their intent may be unclear, the language of the statute is not.
That section 2-301 defeats testamentary intent in purposeful-omission cases does not impugn the correctness of the testamentary-intent approach to "mention cases." Mention cases cannot be lumped in with purposeful-omission cases because the section's language does not clearly provide for the proper treatment of mention cases. Because the term "provide" is ambiguous, and could mean simple inclusion or something more substantial, see 1827 (unabr. ed. 1976 ) (the word "provide" is defined as "to make a proviso or stipulation," or "to supply what is needed for sustenance or support"), mention cases are not clearly handled by the statute. That being the case, this comment argues that a testamentary-intent standard better reflects the overall purposes of the U.P.C., see infra notes 70-79 and accompanying text, and is in harmony with the drafters' view that the testator unintentionally omitted the spouse, see supra notes 66-68 and accompanying text.
WEBsTER's THIRD NEW INTERNATIONAL DICTIONARY
[52:481
The " Un-omitted" Spouse The "plain meaning" interpretation, 70 however, presumes that decedent spouses of mentioned survivors have thought about the relationship of the old will to the new situation. This interpretation would defeat the purpose of section 2-301 by creating a per se rule that a petitioner may never be granted an intestate share of the estate if the antenuptial will contains a devise (however small) to him. For example, suppose that T executed a will devising a small sum to his close friend S. Several years later, T marries S and dies without revising his will or considering the effect of his marriage on his old will. In this case, T indicated neither that he intended S to receive the devise in his old will once the couple married nor that he had even considered the effect that his subsequent marriage might have on his old will. Yet the "plain meaning" approach would prevent the application of section 2-301 in this situation. This result is inconsistent with the purpose of section 2-301 because that provision is designed to award an intestate share whenever the testator fails to consider the relationship between his marriage and his old will. Section 2-301 is not a rule of law intended to defeat the intent of a decedent, but is instead a subsidiary rule of construction designed to fill a gap in the antenuptial will.
The gap-filling nature of section 2-301 suggests an alternative interpretation of the provision, one consistent with both its purpose and text. A testator cannot have "fail[ed] to provide by will for his surviving spouse" if, after the marriage, he intended his survivor to receive only what was devised in his will. If this can be proved to be the case, the testator's intent is clear, and section 2-301, a subsidiary rule of construction designed to effectuate the testator's probable intent, should not be used to defeat his actual intent. If, on the other hand, the testator simply has not considered the relationship between his marriage and his will, the fact that he executed a will containing a devise to his future spouse should not prevent an award of the intestate share under section 2-301. The proper inquiry in cases where the testator marries a beneficiary of his will, then, is whether the testator thought about the relationship between his marriage and his will and intended his surviving spouse to receive the devise in his will. 7 1 70 See supra notes 61-62 and accompanying text.
7'
One commentator has argued that section 2-301 is intended to apply only if the testator has not expressed a contrary intent, see Comment, supra note 23, at 867-68, but the commentator failed to grasp the implications of this conclusion. Instead of recognizing that section 2-301 is a gap-filling mechanism that should not be construed to defeat the This "testator's intent" test is superior to the contemplationof-marriage 2 and equivocal-intent 3 approaches because it avoids defeating the testator's actual intent in an important class of cases. Although all three approaches reach the same result where the devise in the antenuptial will was executed in contemplation of marriage, 7 4 the testator's-intent approach may reach a different result where it can be shown that, though the testator did not execute his will in contemplation of marriage, he later reexamined his will and decided not to revise it. To illustrate this point, suppose that T and S have been close friends since 1970. In 1975, T executes a will devising a small sum of money to S and the residue of his estate to his children by a prior marriage. At the time of the execution of his will, T and S had not discussed marriage, but four years later they decide to marry. After his marriage, T does not revise his will or make any substantial inter vivos transfers to S. When his accountant asks him if he has thought about revising his will, he tells the accountant that he believes that the devise in his will adequately provides for S and that he wants his children to receive the bulk of his estate. T dies in 1983, and S petitions for the intestate share under section 2-301.7
5
In this case, the testator's-intent approach will reach a different result from those that would be reached under either the contemplation-of-marriage test or the equivocal-intent test. Since T had not executed his will in contemplation of marriage to'S, the testator's intent, the commentator advocated the adoption of the equivocal-intent approach of the Utah Supreme Court, see id. at 868-75, which may defeat the testator's intent in an important class of cases. See infra notes 74-76 and accompanying text.
72 See supra notes 30-47 and accompanying text. 73 See supra notes 48-58 and accompanying text. 74 Under the contemplation-of-marriage approach, only a devise proved to have been executed in contemplation of marriage can prevent the application of section 2-301. In this situation, the equivocal-intent and testator's-intent approaches also prevent the surviving spouse from taking an intestate share under section 2-301: a devise executed in contemplation of marriage establishes that the testator intended for his surviving spouse to receive the devise.
75 Particularly in the case of a second marriage, a testator is likely to devise to his surviving spouse a relatively small amount and give the bulk of the estate to children by a previous marriage or to other relatives. See J. DUKEMINIER & S. JOHANSON, FAMILY WEALTH TRANSACTIONS: WILLS, TRUSTS, AND ESTATES 535-36 (2d ed. 1978). The application of section 2-301 in this situation will often, contrary to the testator's intent, either prevent the other devisees from receiving anything or will reduce their shares (because the application of section 2-301 makes the spouse the primary beneficiary). This may have been the case in Estate of Ganier v. Estate of Ganier, 418 So. 2d 256 (Fla. 1982) , and Estate of Christensen v. Christensen, 655 P.2d 646 (Utah 1982), but it is impossible to know because the supreme courts of Florida and Utah failed to inquire whether the testator, after the marriage, intended his surviving spouse to receive the devise in his will.
The "Un-omitted" Spouse contemplation-of-marriage test will allow S to receive an intestate share under section 2-301. The equivocal-intent approach would also allow an intestate-share award because (1) the dollar value of the devise to S is small in both absolute terms and compared with what T's children will receive; (2) the will was executed four years before the marriage; (3) the marriage lasted for four years; and (4) T did not make any substantial inter vivos gifts to S. 76 Under the testator's-intent standard, however, S is not entitled to the intestate share: T had considered the relationship between his antenuptial will and his marriage and intended for S to receive what was devised in the will.
In this hypothetical, the testator clearly intended for his surviving spouse to receive only the devise in his will, yet the contemplation-of-marriage and equivocal-intent approaches ignore his intent and give the intestate share to the surviving spouse. This result only makes sense if section 2-301 is, at least in part, intended to protect the surviving spouse. The purpose of that section, however, is to implement the testator's probable intent, not to frustrate the testator's intent by protecting the surviving spouse. 7 Moreover, spousal protection, unlike implementation of the testator's intent, 78 is not a basic purpose of the Code. 7 9 Hence, section 2-301 should not be construed to protect the surviving spouse when that goal conflicts with the testator's intent.
A refusal to adopt either the equivocal-intent test or the contemplation-of-marriage requirement in applying section 2-301 does not mean that the interest in spousal protection cannot be satisfied. A surviving spouse who does not receive the intestate share under section 2-301 may either take the testamentary devise or renounce that devise and take an elective share under section 2-201,80 which gives a surviving spouse a share in the decedent's estate regardless of the testator's intent. The commentary to the elective-share provisions expressly states that their purpose is "to protect a spouse of a decedent who was a domiciliary against donative transfers by will and will substitutes which would deprive the 7' For a discussion of the factors considered under the equivocal-intent approach, see supra notes 57-58. 
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The University of Chicago Law Review survivor of a 'fair share' of the decedent's estate."'" Since the Code contains a separate provision specifically designed to protect surviving spouses, it is unnecessary to protect them-at the expense of the testator's intent-either by applying section 2-301 to all surviving spouses who were not provided for by devises executed in contemplation of marriage or by engaging in an inquiry into whether the surviving spouse "deserved" the intestate share.
III. APPLICATION OF THE TESTATOR'S-INTENT STANDARD
Because testamentary intent is the key to section 2-301, the will should stand even if the testator did not contemplate marriage when making the will, so long as he later exhibited an intention that his will remain intact despite the intervening marriage. In order to decide whether this is the case, a court must determine (1) whether the testator did think about the "relationship of his old will to the new situation," and (2) whether he wished his will to remain intact. The proper application of the testator's-intent approach requires appropriate standards for allocating the burden of proof and for the admission of extrinsic evidence bearing on the testator's intent.
A. Allocation of the Burden of Proof
Omitted-spouse statutes similar to section 2-301 have generally been interpreted so as to place the burden of proof on the proponent of the will, not on the surviving spouse who received a devise in the will. 2 One rationale for placing the burden of proof on the proponent of the will rests on the assumption that the primary purpose of omitted-spouse statutes is the protection of the surviving spouse. In order to protect the surviving spouse, courts have required the proponent of the will to prove the existence of one of the exceptions to revocation under the omitted-spouse statute. 2D Wills § 603 (1975) ("The burden of proof of acts invoking an exception to the rule of revocation by operation of law rests upon him who asserts the exception."). But see In re Estate of Livingston, 172 So. 2d 619, 620 (Fla. Dist. Ct. App. 1965) (because "provision by will" exception is "evident upon the face of the will itself," mentioned spouse has the "burden of alleging and proving that such will failed to provide for [him] Rptr. 742, 747 (1972) . Examples of the statutory exceptions to revocation include: (1) an express provision in the antenuptial will that it [52:481
The " Un-omitted" Spouse Moreover, since these omitted-spouse statutes create a presumption that the will should be revoked when the surviving spouse marries the testator after the execution of his will, s4 the courts have reasoned that the proponent of the will should have the burden of proving that the will should not be revoked . 5 The supreme courts of Utah and Florida, however, have held that section 2-301 places the burden of proof on the surviving spouse who was mentioned in the antenuptial will. 6 Several arguments support their allocation of the burden of proof. First, because the purpose of section 2-301 is not to protect the surviving spouse but rather to implement the testator's probable intent where he has not considered the problem created by his marriage after the execution of his will," 7 it is unnecessary to place the burden of proof on the proponent of the will in order to protect the surviving spouse. Moreover, unlike omitted-spouse statutes that create a presumption of revocation where the surviving spouse shows that he married the testator after the execution of the latter's will, 8 section 2-301 creates a presumption that a surviving spouse should receive the intestate share only when he married the testator after the latter's will was executed and when that will "fails to provide for" the surviving spouse. 89 This suggests that in addition to establishing that he married the testator after the execution of the latter's will, the surviving spouse should have to prove that the antenuptial will did not "provide for" him.
Finally, section 3-407 of the Code provides that the contestants of a properly executed will have the burden of proving its revocation. 90 This provision reflects the general rule that where the will has been properly executed, courts will presume that it accurately embodies the testator's intent and will put the burden of was made in contemplation of marriage, e.g., GA. CODE ANN. § 53-2-76 (1982); (2) an agreement by the spouse to waive any share in the testator's estate, e.g., CAL. PROB showing otherwise on the party contesting the will. 9 ' Although section 2-301 does not expressly refer to a revocation of the antenuptial will, it does in effect operate as a partial revocation of the will; 92 accordingly, the rationale underlying section 3-407-that the contestants of a properly executed will should have the burden of establishing that it does not embody the testator's intent-requires allocation of the burden of proof to the surviving spouse. Placing the burden of proof on the surviving spouse has two consequences. First, a surviving spouse who received a devise in the antenuptial will bears the burden of persuading the trier of fact that the antenuptial will did not "provide for" him within the meaning of section 2-301.93 Second, and more important, a surviving spouse bears the burden of producing evidence that the antenuptial will failed to provide for him. 94 If the antenuptial will does not contain a devise to the surviving spouse, the surviving spouse has established a prima facie case that he was not provided for in the will, and the burden of production shifts to the proponent of the will. When the antenuptial will does contain a devise to the surviving spouse, however, the surviving spouse will have to produce evidence that the will does not "provide for" him. If the surviving spouse presents evidence that the testator did not execute the antenuptial will in contemplation of marriage, this evidence, if believed, would establish a factual probability that the will did not 489, 513 (1975) ("Proper compliance with the Wills Act, so-called due execution, is the basis in modern law for certain presumptions which shift the burden of proof from the proponents of a will to any contestants.").
92 The language of section 2-301 merely provides that "the omitted spouse shall receive the [intestate share]," U.P.C. § 2-301(a), and does not expressly label this as a revocation of the testator's will. One might consider the operation of section 2-301 not to be a revocation because section 2-508 provides that "divorce or annulment revokes any disposition or appointment of property made by the will to the former spouse" and that "[n]o change of circumstances other than as described in this section revokes a will." Id. § 2-508. The commentary to section 2-508, however, suggests that the restriction of revocation to divorce or annulment was intended only "to change the rule in some states that subsequent marriage or marriage plus birth of issue operate to revoke a will" (i.e., the old rule of total revocation) and was not intended to determine who should bear the burden of proof under section 2-301. Id. comment. Whatever the drafters chose to call section 2-301, it does operate as a partial revocation. See J. DUKEMINIER & S. JOHANSON, supra note 7, at 399 (section 2-301 "in effect permits a partial revocation of a will because of a change in circumstances").
93 U.P.C. § 3-407 ("Parties have the ultimate burden of persuasion as to matters with respect to which they have the initial burden of proof.").
" See EDWARD CLEARY, MCCORMICK ON EVIDENCE § 337, at 951-52 (3d ed. 1984) (initial burden of producing evidence is usually assigned to the party who bears the burden of persuasion).
The "Un-omitted" Spouse "provide for" him within the meaning of the statute. e5 At that point, the burden of production shifts to the proponent of the will to show either that the devise actually was executed in contemplation of marriage or that, though the parties had not contemplated marriage when the will was executed, the testator reexamined the will after his marriage and intended it to remain intact.
B. Admissibility of Extrinsic Evidence
The allocation of the burden of proof to the surviving spouse will determine the outcome of many cases in which the testator marries a beneficiary of his will: the surviving spouse will be unable to produce evidence rebutting the presumption that the devise in the antenuptial will "provide[s] for" him, by showing that it was not executed in contemplation of marriage. If such evidence is produced, however, it may be necessary to admit extrinsic evidence to determine whether the testator had later considered the relationship of his old will to the new situation and intended his spouse to receive only the devise in his antenuptial will. For example, a surviving spouse may want to establish that the devise in the will was not executed in contemplation of marriage by showing that he and the testator had not discussed marriage until long after the will was executed." 6 A proponent of the will, on the other hand, may want to introduce evidence that the testator, after his marriage, had told his accountant that he wanted his spouse to receive only the devise in his antenuptial will. In such cases, a court must examine extrinsic evidence in order to ascertain the testator's intent.
There are two main types of extrinsic evidence: (1) evidence of facts and circumstances extrinsic to the will; and (2) the testator's direct declarations of intent. 9 7 At early common law, extrinsic evi-" The vast majority of omitted-spouse situations probably involve "unthinking testators" (that class with whom the drafters of section 2-301 were concerned, see supra text following note 66) rather than testators who think about the situation and decide that they are satisfied with the original will as it stands. The contemplation-of-marriage approach also presumes that most "mention cases" where the will was not executed in contemplation of marriage are caused by an "unthinking testator": when a testator makes a will that includes a devise to someone with whom he does not then contemplate marriage, it is more likely than not that the testator would revise the will after marrying that person if he thought about the relationship of the old will to the new situation. The presumption is made irrebut- 
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dence could not be admitted to alter or vary the terms of a will, 98 but courts soon created exceptions to this no-extrinsic-evidence rule. 99 At present, the general rule is that a party may introduce evidence of extrinsic facts and circumstances (but usually not the testator's direct declarations of intent' 0 0 ) in order to place the court "in the armchair of the testator"'' 1 or to cure an ambiguity in the will.1o 2 For example, a testator may misdescribe a piece of
